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FOREWORD


There is no single definition of giftedness.
  School districts throughout the country have been given the flexibility to create programs to enhance their educational programs to meet the needs of children with exceptional abilities and talents.  All fifty states have developed gifted programs in their school systems.
  Nevertheless, despite the rhetoric of many regulations about inclusiveness and recognition of multiple talents, gifted programs throughout the country remain segregated.  The Office for Civil Rights estimated that African-American and Latino students are underrepresented in gifted programs by as much as 70% nationally.

This report does not propose to dismantle the gifted programs throughout the country.  An evaluation of the necessity of or benefits derived from gifted programs is beyond the scope of this report.  Instead, this report presents a critical examination of New York City’s gifted programs.  It both addresses the problems of African-American and Latino underrepresentation in New York City’s gifted programs and suggests solutions to these problems.

INTRODUCTION

“Giftedness appears in many different forms in every cultural group at every level of society.  It is the source of power which has contributed most to progress at all times and in all places.  Yet, like other human resources, it remains a potentiality until it has been discovered and developed.”

Nationally, experts estimate that black and Latino students in gifted programs are underrepresented from fifty to seventy percent.
  Consequently, while an African-American student is three times more likely than a white student to be placed in a special education class, a white student is three times more likely than an African-American student to be placed in a class for the gifted.
  In New York City, black and Latino students comprise seventy-three percent of the public school population, but only twenty percent of the enrollment at Bronx High School of Science and nine percent of the population at Stuyvesant High School.
   In addition, a small number of schools (private schools as well as districts 2, 25, and 26) send 53.3% of the total number students to Stuyvesant and Bronx Science.  The ten districts that send the fewest number of students to Stuyvesant and Bronx Science send only 1.2% of the schools’ enrollment.
  Although New York does not calculate statistics for its gifted programs, a Division of Assessment and Accountability Report made an effort to compare the racial backgrounds of students in gifted programs with students citywide, finding significant underrepresentation of Latinos in New York City’s gifted programs.

Although the Chancellor’s Regulations state that “there are many forms and aspects of giftedness … which are important to society and which should be developed”
  New York City’s gifted programs continue to serve a homogenous group of students and exclude the vast majority of students from receiving the best that New York schools have to offer.  When the District 26 Board of Education attempted to make its gifted program more accessible by delaying admissions testing until after kindergarten, the district received heavy criticism from parents with children enrolled in the program.
  The change was made to provide improved access for children who are not completely fluent in English, are not ready to take an IQ test, or have parents who might be unaware of the gifted program.  Nevertheless, some parents saw the increased opportunities for other children as a step in the dismantling of the district’s gifted program, and resisted the change.
  Change comes slowly.

Despite pressure from community groups such as ACORN and promises of new regulations, the Chancellor’s office has been reluctant to implement systemic changes to address the underrepresentation of African-Americans and Latinos in the gifted program.
  Some individual schools, however, have designed programs that have taken initial steps to overcome the segregative effects of traditional gifted programs.  Both Mott Hall (PS 223) and PS 163 have expanded their gifted programs to serve a more heterogeneous group than can be found elsewhere.  Mott Hall, located in Harlem, serves a population which is ninety-nine percent black or Latino.
   Their selection process de-emphasizes IQ tests and focuses upon achievement tests, interviews and recommendations.
  While some may argue that movement away from IQ tests dilutes the standards of gifted programs, Mott Hall’s success can not be easily dismissed.  Over seventy percent of their students who apply for admission to the specialized science schools are successful.
  

Located in District 3, on W. 97th Street, Manhattan’s PS 163 has developed over the past eight years a gifted program which is both heterogeneous and integrated.  In 1990, white students made up ten percent of PS 163’s overall population, but half of the gifted population.  Latinos were half the overall population but only twenty percent of the gifted population.
  While District 3 still identifies gifted students using only an IQ test, they have adopted several procedural safeguards which enabled them to achieve a more racially balanced ratio of students in their gifted program.  District principals search kindergarten classes to insure that no gifted child is unidentified.  PS 163’s gifted coordinators hold parent tours of the school twice a month.  Non-native English speakers may take advantage of the dual-language gifted curriculum and students with learning disabilities are not excluded from the program.  Gifted education teachers also plan collaborative projects with regular education teachers.
   Latino students now occupy approximately forty-one percent of PS 163’s gifted population.

New York City’s gifted programs theoretically serve students who are “intellectually superior.”
   Unfortunately, theory rarely comports with reality.   If all New York City School districts ran their gifted programs like Mott Hall and PS 163, this report would not be necessary.  Most schools and school districts, however, are not like Mott Hall and PS 163.
  This report contends that despite the rhetoric of the Chancellor’s regulations, New York City’s gifted programs are still remarkably segregated.  It examines the collection of practices which operates to sort New York City’s students into those with access to gifted programs, and those without. 

The first part of this article details the laws and regulations related to gifted education.  Federal regulations and New York state laws are analyzed.  The current regulations of the Chancellor for New York City schools are also explained.  New York’s laws and the Chancellor’s Regulations are then compared with the laws of other states.  The second part then discusses barriers which limit underrepresented children’s access to gifted programs.  This part examines to what extent these barriers are posed by the current regulations and structure of gifted programs.  This part also examines the success some schools and districts have had in overcoming barriers.  The third part looks at legal challenges which might be brought against the current system.  A brief history of segregation law is presented.  An analysis of recent school segregation cases regarding tracking and gifted programs is also presented.  This part also evaluates the applicability of Title VI of the Civil Rights Act of 1964 (“Title VI”) in a legal challenge to segregated gifted programs.  The final part of this article suggests possible changes to gifted programs.  It analyzes other models of gifted education and considers the suggestions from experts in the field of education. 

PART ONE:

GIFTED EDUCATION AND THE LAW
A. Federal Law

Although there is no federal law mandating that states develop gifted programs, all fifty states have developed gifted programs, and forty-nine states have state regulations governing their gifted programs.
  The regulations of these forty-nine states, however, vary tremendously.
  Most states mandate that students identified as gifted be provided services.
  Nineteen, including New York, do not require districts to provide services to students identified as gifted.
  Therefore, access to gifted education is even more tenuous in these nineteen states.  

The Jacob K. Javits Gifted and Talented Students Education Act of 1994 (“Javits Act”) authorizes the U.S. Department of Education to provide funding to States, local education agencies, and universities to enhance gifted education through research, training, or program development.
  One priority of the Javits Act is to fund programs designed to improve “identification of and the provision of services to gifted and talented students who may not be identified and served through traditional assessment methods ….”
  While the act takes the steps of both recognizing and addressing the problem of lack of diversity in the country’s gifted programs, it provided only $10,000,000 in funding in 1995. 
  Compared with the estimated $400,000,000 spent by the states themselves on gifted programs, this amount is relatively insignificant.
  In essence, the Javits Act is well intentioned, but its impact upon the problem of underrepresentation is somewhat limited.

While there are not specific federal statutes regulating the implementation of gifted programs, federal law indirectly creates limitations upon states.  Brown v. Board of Education stated clearly that education “must be made available to all on equal terms.”
  Brown held that racially segregated schools were inherently unequal, and, therefore, violated the equal protection clause of the U.S. Constitution.
  New York’s Constitution reflects this requirement.
  Local school districts are thus obligated to ensure that each pupil receives a minimum level of education.
  Likewise, Title VI imposes an obligation upon schools that receive federal funds not to discriminate upon the basis of race.
  In addition, the Individuals with Disabilities in Education Act (“IDEA”) mandates that every individual with disabilities receive a “free and appropriate public education” in the least restrictive environment.
  While Brown, Title VI, and the IDEA are powerful weapons to combat harmful segregation, they do not directly addresses segregation created by traditional gifted programs.

B.  New York Regulations

New York’s gifted programs are funded through the Education Article of the New York Constitution.
  In addition, the gifted education statute authorizes the State Education Department to provide information to the district regarding the development and implementation of gifted programs.
  The state department is authorized to provide technical assistance and inservice training for teachers and administrators in the implementation of local school districts’ gifted programs.
  More importantly, the State Education Department must maintain a record of local gifted programs
 as well as develop, maintain, and distribute a handbook for parents of gifted pupils.
  In creating the guidelines for gifted education, the legislature declared that “the state has a duty to provide a quality education for all pupils in accordance with their needs and abilities.”
  Nevertheless, nothing in the state regulations requires that a district educate all gifted students.
  Consequently, under New York law, a student is not entitled to receive gifted education.

The guidelines and definitions under which gifted programs are to be developed authorize the State Commissioner of Education to make recommendations to the school districts regarding the structure of their gifted programs.
   Likewise, the State Education Department has published guidelines outlining suggestions for the implementation of gifted programs. 
   The state regulations, however, do not mandate any certain type of program.
  Instead, districts are given tremendous discretion to operate and manage their curricula and programs in the manner they determine is best for their students.
 

C.  The Chancellor’s Regulations

The Chancellor of the City School District for the City of New York promulgates regulations governing the New York City public school districts.  These regulations may expand upon, but not violate the statutory regulations of the State.  Despite promises to revise the regulations, the Chancellor has not completed any revision.
  The current regulations continue to impose significant barriers limiting access to gifted programs for underrepresented populations.  Discussion of these, and other, barriers may be found in the second part of this article.

The Chancellor’s Regulations for the City School District of New York recognize that a student may be gifted not only intellectually but also in areas such as art, music, dance, public speaking, leadership, and athletics.
  Furthermore, the Regulations state that each school district has a responsibility to provide opportunities for all children to develop their special gifts.
  Classes for Intellectually Gifted Children (I.G.C. classes) and Special Progress Classes (S.P. classes) are to be only an “additional opportunity within a total program for the gifted.”
  This description of the gifted program is patterned after one provided by the Morland Report, issued in 1971 by Congress, to increase access to gifted programs for underrepresented groups.
  Despite the promises presented in the introduction to the regulation governing gifted programs, the remaining portion of the regulation deals with the structure and formation of I.G.C. and S.P. classes.  In essence, these promises are empty.  They speak of multi-disciplinary, heterogeneous programs for the gifted, but nothing in the regulations insures that districts create such programs.

Unlike the state regulations, the Chancellor’s Regulations, however, require every New York City School Districts to provide either I.G.C. or S.P. classes, or to develop an alternative gifted program.
  If districts choose not to organize I.G.C. or S.P. classes, the local Superintendent must show evidence, both written and observable, that they are providing alternate programs for the gifted.
  In addition, if a parent whose child meets the admissions requirement for I.G.C. or S.P. classes is not satisfied with the alternative gifted program established by a district, they have the right to place the child in the I.G.C. or S.P. programs of a neighboring district.
  Therefore, a parent of a child in a New York City School District does have a limited right to place their child in a gifted program.

The limits upon this right, however, are problematic.  The child must meet the Chancellor’s criteria for placement in an S.P. or I.G.C. class.
  While the regulation begins by suggesting that achievement on standardized math and reading tests do not “adequately measure the intellectual capacity of large numbers of students,” those achievement tests are precisely what the Regulation uses to determine placement.
   The Regulations recognize the importance of identifying all gifted students, but they also state that it is “essential that only those children who meet the selection criteria” be admitted into the program.
  New York City’s gifted programs are, thus, exclusionary, rather than inclusionary.  

The Regulations suggest that the admission criteria can be grouped into the broad categories of achievement and personal characteristics.  While the regulations continue to provide very specific indicators on standardized achievement tests for selection criteria, they identify personal characteristics with the nebulous concept of “teacher judgments.”
  Indeed, seven New York City School districts use only IQ tests as their sole selection criteria.
  Consequently, the promise to identify all students with special gifts becomes empty rhetoric, good for policy statements and press conferences, but not good for the majority of New York City’s school children.

A final important component of the Chancellor’s regulations is the promise to disseminate information regarding gifted programs.  The regulations provide that all staff members, students, parents and the community-at-large shall be made aware of the city wide standards for placement in I.G.C. and S.P. classes.
  In addition, the regulations state that parents of intellectually gifted students shall be informed as early as possible of the educational opportunities for their children.
  While such a requirement seems helpful, the only obligation imposed on the schools is to inform parents of intellectually gifted students, not every parent.  Consequently, if a local school district fails to identify a child who is gifted, the district is not required to inform the parent of the program.  The parents, rather, must not only recognize that their child is gifted but also bear the burden of investigating their rights and the district’s program.  As the ACORN study demonstrates, this burden is not necessarily an easy one.

In sum, the Chancellor’s Regulation regarding gifted children simply does not provide equal access to the City’s gifted programs to all students.  It imposes no obligation to design programs for students who are gifted in areas other than traditional intelligence.  Its evaluation procedures are one-dimensional, focusing almost entirely upon achievement tests that, by the Regulation’s own admission, do not adequately measure the intellectual capacity of large numbers of students.  It contains no safeguards to ensure that schools and school districts inform parents of their programs.  Each of these failures contributes to the continuing segregation of New York’s school children.

D.  Regulations of Other States

The efforts of New York to insure that their gifted programs are available to all students seem meager when New York’s regulations are compared with those of other states.  While the New York regulations contain rhetoric regarding “a duty to provide quality education,” they do little to mandate that local districts diversify their programs.  Likewise, nothing in the Chancellor’s regulations insures that districts actually create multi-disciplinary and heterogeneous programs.  While other states continue to struggle with the problems of underrepresentation in gifted programs, the statutes of other states take a more definite approach to creating heterogeneous, multi-disciplinary gifted programs, accessible to all students.

North Carolina’s statute regulating gifted programs perhaps provides the best example of a statute that does more than promise rhetoric in its efforts to create accessible gifted programs.
  North Carolina’s statute first recognizes that gifted students can be found in “all cultural groups, across all economic strata, and in all areas of human endeavor.”
  The recognition that giftedness transcends culture and class is the first step in combating underrepresentation of disadvantaged groups in gifted programs.  North Carolina’s statute, however, does not end there.  Unlike New York’s regulations, North Carolina requires each district to develop a plan to serve gifted education.  Moreover, North Carolina requires the participation of parents and representatives of the community in the development of these plans.
  These plans are to provide a clear statement of the gifted program which includes “different types of services provided in a variety of settings to meet the diversity of … gifted students.”
  North Carolina also requires the plan to have a procedure to resolve disagreements between parents and school administrators when a child is not identified as gifted.
  The involvement of parents in the plan is a critical step in making districts accountable to those whom they serve, as well as making gifted programs more accessible to diverse populations.  Finally, to avoid underrepresentation, North Carolina also limits the effect of any given plan to three years, after which a new plan must be developed.
  This insures that North Carolina’s gifted programs do not stagnate, and that problems with any program must be continually addressed.

While North Carolina’s regulations still afford districts some flexibility in their implementation of gifted programs, Alabama’s regulations have taken a more structured approach. Alabama begins by requiring a 130 score on one of the standard IQ tests, the Wechsler Intelligence Scale for Children-Revised (“WISC-R”), Stanford-Binet Intelligence Test (“S-B”), or Kaufman Assessment Battery for Children (“K-ABC”).
  While reliance on a standard intelligence test alone would not promote accessibility to gifted programs, Alabama makes a number of significant modifications.  First, children may also be tested on a test created for special populations, such as the adapted WISC-R, the adapted S-B, or the Raven Progressive Matrices (“RPM”).
  Second, a student with outstanding achievement on an achievement test (such as the Stanford Achievement Test) may be admitted if his or her IQ test is within the standard error of the admission criteria.
  A student who scores a 120 on any IQ test, as well as a 130 on the Torrance Test of Creative Thought and a 65 on the Torrance Verbal Test also qualifies.
  Finally, a student who qualifies as disadvantaged under a state checklist must only score one standard deviation above the mean (115) on any of the IQ tests to gain admission to a gifted program.
  Thus, Alabama not only recognizes the need for alternative testing, recognition of creative thinking in addition to intellectual ability, and the inability of standardized tests to adequately measure certain populations, but also takes steps to insure that underrepresented populations have more equitable access to their gifted programs.

North Carolina and Alabama stand as two models which both take initial steps in developing heterogeneous gifted programs.  Other state regulations provide more equitable access to gifted programs for underrepresented populations by recognizing diverse forms of giftedness in their definitions or enacting safeguards to improve access to programs. For example, California specifically identifies several areas of giftedness, noting the following categories: intellectual, creative, specific academic ability, leadership ability, high achievement, and performing and visual arts talent.
  Likewise, Michigan lists recognizes several forms of giftedness.  Michigan gifted students may be intellectually gifted, have outstanding school achievement, or have outstanding abilities in “particular areas of human endeavor, including the arts and humanities.”

California’s efforts to identify gifted students do not end with definitions.  The code declares that “special efforts be made to ensure that pupils from economically disadvantaged and varying cultural backgrounds be provided with full participation in these unique opportunities.”
   Illinois recognizes the need to identify gifted students and imposes a duty on the State Board of Education to support a statewide program of early identification of gifted students.

New York’s gifted program could benefit from the identification of different forms of giftedness, the effort to identify students from divergent backgrounds, and the statewide standardization of identification procedures.  Although the differences between other states’ codes and New York’s code are subtle, their importance to developing a gifted program that is able to meet the needs of all New York students can not be undervalued.  Rather than the hollow promises which fill the Chancellor’s Regulations, the New York legislature should revise the gifted education statute to promote the diversification of New York’s gifted programs based upon the models enacted by other states.

The regulations adopted by North Carolina, Alabama, California, Michigan, and Illinois provide initial steps in creating heterogeneous gifted programs.  Nevertheless, they do not entirely address several significant barriers faced by underrepresented populations.  They remain initial steps.  The next part of this paper examines the significant barriers beyond those imposed by limited regulations which parents of underrepresented children face in securing appropriate education for their children.

PART TWO: BARRIERS


“The problems of underrepresentation of minority and economically disadvantaged gifted students are intrinsically related to the more general problems of the education and schooling of these populations.”

A.  DEFINITION OF GIFTEDNESS
Although educational experts agree that even extremely bright children vary at the rate in which they learn and the areas in which they excel, many districts in New York City still define giftedness in terms of academic capability, as measured by tests or high levels of achievement.
   Although, there is great variation in the definitions of giftedness from district to district, many districts do at least acknowledge that “giftedness” does not include any single ability.
  However, in several cases, the culturally biased admissions procedures and the one dimensional gifted programs available are based on that narrow definition, do not account for that acknowledgement, and therefore, result in the underrepresentation of African-Americans and Latinos in the gifted programs. 

B.  BARRIERS TO THE NYC GIFTED PROGRAM

The testing and identification procedures for admission to New York City’s gifted programs and science high schools, the inability of parents to obtain information on gifted programs, the inadequacy of many public schools’ curricula, and the one dimensional focus of several districts’ gifted programs create insurmountable barriers for many bright children.  Thus, those barriers may account for the underrepresentation of African-Americans and Latinos in the gifted programs in elementary and middle schools, and the science high schools.

C.  TESTING PROCEDURES

For example, the use of standardized testing as the sole or major component of the admissions process contributes to the exclusion of African-American and Latino children from existing gifted programs.  Many districts use IQ tests as a threshold for admission to the gifted program.
  Moreover, seven districts actually use the test as the sole criterion for admission.
  Additionally, districts use other standardized achievement tests as criterion for access to gifted classes.

Specifically, the accuracy of standardized tests or IQ tests given to a child of any age may be deficient because of language or cultural barriers, and other limitations inherent in written tests.  Experts agree that many standardized tests simply do not address linguistic and cultural differences between children.
  Moreover, experts contend IQ tests only serve to measure underprivileged children’s assimilation into dominant society.
 Thus, those tests may be biased against those who are from a lower socioeconomic or culturally diverse background.
  Notwithstanding, many standardized tests also fail to test for creativity or a variety of giftedness.  For example, because that “creative intellectual” has insight into several correct answers, the creative intellectual may have difficulty choosing one correct multiple choice answers.

Furthermore, only a handful of districts even offer testing in a language other than English.
  Written and oral tests are obviously prejudiced against students who cannot clearly express themselves in English.  For example, for a student whose first language is not English, standardized test scores may be a better reflection of that student’s knowledge of English and grammatical structure, rather than their general intellectual potential.
  Thus, these standardized tests clearly fail to tap the academic potential of all students yet, several New York City districts continue to use IQ or other achievement test scores as the sole or main criterion for admission into the gifted program. 

Moreover, IQ tests given to young children are not only often inaccurate, but may be especially biased against culturally diverse or economically disadvantaged children.  Many educational experts agree that intelligence is developmental.
  Thus, experts contend that early testing can lead to inaccurate results, and may be biased against young children from a lower socioeconomic background who may not be as cognitively developed as other children.
  Additionally, early testing of non-native English speakers is unfair because the children are still gaining proficiency in the English language.
Nonetheless, many districts administer IQ tests to children before Kindergarten and use that as the sole criterion for admission to the gifted program.
 Findings show that in many districts there is little turnover in the gifted program after Kindergarten.
  For example, in District 26, more that 300 of the 360 students in the gifted program were admitted before Kindergarten.

D.  EARLY GIFTED PROGRAMS


Early gifted programs may contribute to the homogeneity of gifted programs  and the exclusion of many bright children in general in such programs.  To begin, early programs may not give districts enough time to inform parents about the entrance requirements.  Moreover, if admittance to the program is based on inaccurate testing, schools may wrongly and irreparably label children as “gifted” or  “non-gifted.”   A child may turn out to be quite talented, but is initially a slow learner.  However, labeling children can have a lasting effect on a student’s self esteem and consequently, their academic efforts.
  Thus, it is likely that as a result of labels, many students fail to achieve their true potential.  Nonetheless, 11% of the districts have pre-kindergarten gifted programs and 40% of the districts have gifted programs in kindergarten.

E.  FAILURE OF DISTRICTS TO TEST EVERY STUDENT FOR ADMISSION 

The existing Chancellor’s regulations that provide that a child should be tested for the gifted program upon the request of a teacher or parent, fail to direct districts to test every pupil for admissions to the gifted program and thus, contribute to African-American and Latino underrepresentation in gifted programs.
  An immigrant child’s parents may not understand what a “gifted program” is due to language or inherent cultural differences.
  Thus, even if parent does receive information in their native language, they may not truly understand the purpose of such a program.
  Moreover, because of cultural differences, parents may not appreciate the value of education in this country and fail to have their children tested for the gifted program.

Likewise, a teacher may fail to recognize a candidate for the gifted program because that child is shy or culturally different.  A teacher may not be familiar with the qualities that other cultures recognize as gifted.
  Moreover, it has been shown that teachers use the following factors as evidence of giftedness when referring students to gifted program: neatness, cooperation, and punctuality.
  Furthermore, research shows that traditional conceptions of intelligence, which are also the focus of most standardized tests, appear to most strongly influence a teacher’s perception of students.

 A teacher may not be aware that multi-cultural children may have different listening, learning, and response styles.
  For example, individual competition, initiative, and self-direction, which are valued qualities in American society, are not always valued in other cultures.
  Likewise, a teacher may simply not recognize a child as gifted due to racial stereotypes.  In essence, teachers may fail to recognize that  children should not be measured against a white norm.

F.  INABILITY OF PARENTS TO OBTAIN INFORMATION

The inability of parents to obtain information on gifted programs is a contributing factor to the homogeneity of gifted programs.  Even if a student meets the district’s standards for admission to the gifted program and would benefit from the classes, the parents may be unable to obtain the information necessary to apply to the program.
 Moreover, schools and districts often fail to publicize vital information regarding admission.
  Additionally, Chancellor Crew’s review of each district program confirmed that many parents had limited or no access to information about gifted classes.

Information availability and dissemination varies considerably from district to district.
  Although a central office for gifted programs was created in the early 1980’s, the office was eliminated in 1995 due to budget cuts.
 There is a considerable difference in the magnitude of effort to inform parents about the gifted program from district to district.
  Some districts do not even have pamphlets for the gifted program available upon request.  For example, District 6, 9, 22, and 7 do not currently have written material available on their gifted programs.
  Moreover, District 22 only advertises for the gifted program by placing a small advertisement in the local paper.
  Additionally, District 7 reported that information regarding the gifted program is only available through a school which was closed for the summer.

Information regarding gifted programs is only available in languages other than English in some New York City districts.  District 2, 22, 24, 25 publish notices in a several languages regarding admission to the gifted program.
  However, last year, several districts only published test information in English.
  Thus, non-English speaking parents had no way of knowing that there were programs available for their children.

For example, when parents inquire about the programs available, school personnel is often unhelpful, uninformative or rude.  Moreover, according to the ACORN study, many schools would not provide the requested information over the phone thus, ignoring the time constraints of working parents.
  The ACORN study also found that the some school offices would not provide all the information solicited.
  Additionally, many school employees actually refused to help the “parent” and suggested he or she call the district office (which was also found to be unhelpful).
 

 Specifically, it also may be especially hard for African-American and Latino parents to obtain the necessary information.  The ACORN study found that many African-American and Latino parents were not given the same information as other parents.
  The personnel tended to give white parents more information, encouragement, offer tours, and better answer their questions.
  Moreover, several African-American or Latino parents at PS 26 insisted that they had never been informed about the gifted program.
 

G.  INADEQUACY OF SOME PUBLIC SCHOOL’S CURICULUM

The inadequacy of many elementary and middle schools, especially those schools with a predominantly African-American or Latino population, contributes to their underrepresentation in the science high schools.
  Not to mention, new immigrants may have had no prior schooling at all.  However, in order to pass the entrance exam to the science schools, the student must have a “sound basis” in language and math skills.
  

Thus, at the very least, a student must have had a good Math and English curriculum available.
  The necessary coursework is simply not available to most blacks and Latinos at public schools.
  Many poor schools have bigger classes, less resources, as well as, less qualified and motivated teachers.
  



Moreover, according to the ACORN study, the coursework available to students on the Regents track is likely to lead to success on the admissions exam to the science high schools.
  For example, those students who took Sequential Math are better prepared for the entrance examination than those students who did not take Sequential Math.  The students on the Regents track are likely to have a stronger basis in mathematics for the following reasons: well-trained teachers, more practice, and more testwise.
  Specifically, it is likely that higher tracked students have also had better teachers available since teachers are often promoted from lower to higher tracks.
  Moreover, because there is evidence that teacher expectations may be the greatest predictor of success, lower tracked students may also have less motivation.
 

Thus, due to the inadequacy of their elementary or middle schooling, many students were not provided a fair chance to compete for entry to the science schools.  The ACORN study sets forth some disturbing statistics.  The schools that dominate admission to the science schools differ in racial composition from the districts that send the least.
  Moreover, the schools that send the most students to the science high schools have higher percentages of students taking Regents level classes.
 However, the nine low sending districts to the science schools, which were 97 % non-white, had no eighth graders studying Sequential Math.
 

H.  LACK OF VARIETY IN GIFTED PRGRAMS
The lack of variety and one-dimensional focus of many gifted programs fails to maximize the potential of all students. Many districts acknowledge that there are opportunities for special education and Limited English Proficient (“LEP”) students to participate in their gifted programs, but most of those districts do not have either of those groups represented in the gifted programs.
  Moreover, many programs include all curriculum areas, but some emphasize academic enrichment, and other programs focus on mathematics, science or the performing arts.
  The goals of the gifted programs also vary from district to district.

Specifically, although many districts say that there are opportunities for LEP students in the gifted programs, districts fail to alter the admissions procedure or the method of instruction for those students.
  These districts account for the lack of LEP students in the gifted programs by maintaining that the students not only need advanced achievement in Math and English, but also that the instruction of these gifted classes is only available in English.

Additionally, the focus and instruction of many gifted programs fails to recognize that special education students may have gifts worth developing. 
  Many districts said there were opportunities for special education students to participate in the program. However, the districts accounted for the lack of special education students represented, by claiming that there are no special education instructors in the school or that those students failed to meet the existing criteria.

PART THREE: GIFTED PROGRAMS 

AND SEGREGATION LAW

“Gifted programs are the last bastion of segregation”

Despite the failure of New York City’s gifted programs to include the diverse populations of the city, scholars have suggested that gifted programs serve an additional purpose: preventing white flight from city school systems.
  In doing so, it segregates and isolates New York City’s students.
  This part of the paper examines the possible legal challenges which might be brought to the NYC gifted program.  It first explains briefly the history of segregation law related to the schools and the subsequent limitations placed upon Brown v. Board of Education.
  This part then analyzes challenges to school district’s tracking, brought under Equal Protection theories.  It also analyzes challenges to tracking that might be brought under Title VI of the Civil Rights Act of 1964.
  This part then concludes by distinguishing between challenges of tracking systems and challenges of gifted programs, noting special considerations that must be brought in challenges of gifted programs.

A.  Brown, School Desegregation, and Subsequent Limitations
In 1954, the U.S. Supreme Court condemned segregation within the public schools in Brown v. Board of Education (“Brown I”).
  The Court noted that segregation in the schools “generate[d] a feeling of inferiority as to [blacks’] status in the community that may affect their hearts and minds in a way unlikely ever to be undone.”
  A year later, in the second Brown decision (“Brown II”), the Court ordered schools that operated dual systems to begin desegregation “with all deliberate speed.”
  Theoretically, Brown I and Brown II promised to put an end to the notion that separate schools could be equal.  During the fourteen years following Brown II, schools continued to interpret the “all deliberate speed” mandate to give them latitude to delay and frustrate desegregation.
   In 1969, the Court charged school systems that operated dual systems of education with “the affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrimination would be eliminated root and branch.”
  Thus, Brown’s promise began to take form.

In 1973, however, Keyes v. School District No. 1
 distinguished between intentional segregative acts and segregation caused by social conditions not directly tied to purposeful action.
  The Court noted that the former was reachable, but the latter was not, regardless of the interplay between governmental and societal forcers.
  Keyes represented the beginning of a substantial limit placed on the promise of Brown I and Brown II to end racial segregation in the public schools.  Three years later, in Pasadena City Board of Education v. Spangler,
 the Court held that once a desegregation plan was issued the school was not required to adjust it annually for migration and factors outside government influence or control.
  While Brown specifically precluded states from operating dual systems of education, subsequent decisions began to place limitations upon its application.  These two decisions established a narrow channel through which plaintiffs had to traverse in order to demonstrate prohibited segregation.  Plaintiffs had to show that the segregation was intentionally caused by the school, rather than caused by some uncontrollable societal force.  As time passed from the original desegregation order, demonstrating this intention became more difficult.

The promise of Brown I continues to be only a promise, not a reality.   Recent segregation cases have expanded the limitations placed upon Brown I  by Keyes and Spangler to dramatically curb the impact of Brown I  in the effort to end segregation in America’s schools.
  Dowell v. Board of Education of Oklahoma City Public Schools
 and Freeman v. Pitts
 solidify the distinction made in Keyes and Spangler between segregation caused by intentional discrimination and that caused by societal forces.  Dowell and Freeman categorize segregation as either de jure or de facto.
  De jure segregation is that in which the school, by law, operates a dual system.
  Conversely, de facto segregation is simply the existence of segregative effects, not caused by any actions or policies of the school.
    

In Freeman, the DeKalb County School District had a population approximately evenly divided between whites and blacks, fifty percent of its black students attended schools with higher than ninety percent black populations.
  Nevertheless, the Court concluded that the segregation was caused by patterns in the racial composition of  neighborhoods.
  Thus, the Court reasoned, the segregation was a natural condition that was not the product of state action, but of private choices.
   Because the school was not responsible for the choices parents made to live in segregated neighborhoods, the segregation was de facto.

In Dowell, the Court held that federal supervision of local school districts was to be a temporary measure.
  The Dowell Court reasoned that the need for local control dictated that federal supervision not extend beyond the time necessary to eliminate intentional discrimination.
  Even though the Oklahoma schools were still remarkably segregated, the Court declared the system unitary, holding that the “vestiges” of prior discrimination had been eliminated.
  Therefore, only the “vestiges” of de jure segregation became reachable.  Although Dowell did not undertake the task of defining vestiges, in U.S. v. City of Yonkers,
 a New York district court defined vestige as “a policy or practice which is traceable to the prior de jure system of segregation and which continues to have discriminatory effects.
  

In these holdings, the Supreme Court reasoned that racial balance is not an end in and of itself, but rather, that schools are only obliged to eliminate racial imbalances which have been caused by Constitutional violations.
  While the Court recognized that vestiges from a history of intentional discrimination may linger on, we can not  “overstate [their] consequences in fixing legal responsibility.”
  In essence, this reasoning assumes that segregation caused by societal forces is distinguishable and separable from intentional segregation.  This treatment views segregation as a inevitable product of society, rather than as a problem to be eliminated regardless of its source.
  

Consequently, once a school has been declared unitary, a plaintiff must show a causal nexus between current segregation and past segregative practices.
   This imposes a heavy burden upon any plaintiff bringing a claim that a school’s practices violate the equal protection clause.  The plaintiff must demonstrate not only that segregation was caused by a school policy or practice, but also that the policy or practice was intended to effect such segregation.
  In this manner, even though the Freeman Court acknowledged the potential for new and subtle forms of discrimination to emerge, the possibility of ensuring that such forms of discrimination do not hinder our children seems small.

B.  Tracking and Segregation

Tracking
 is the systematic practice of sorting students into different levels, kinds of classes, or programs based upon students’ perceived abilities.
  Students’ ‘abilities’ may be measured by achievement tests, intelligence tests, grades, or teacher assessments.
   Students who are placed in high tracks are commonly given access to an enriched curriculum, gifted classes, magnet programs, advanced placement classes, and other programs designed to enable students to succeed in high school and prepare themselves for college.  Students who are placed in the low tracks, however, receive a curriculum slowed down to match low expectations of the students.
  The results are not surprising.  Eighty-five percent of students in the upper tracks attend college, while only fifteen percent of students in the lower track attend college.
  Experts estimated that approximately ninety percent of ninth graders are tracked.
  Studies also suggest tracking sorts students by race, with African-American or Latino students disproportionately placed in the lower tracks and underrepresented in the higher tracks.
  Gifted programs represent one kind of tracking, as students with perceived exceptional abilities are offered differentiated instruction.

As a practice, tracking began in the early part of the twentieth century as both a response to increasing levels of immigration and as a by product of ‘scientific’ efforts to identify a causal relationship between intelligence and race.
  The development of intelligence testing at the beginning of the century enabled schools to rationalize the differences between students as caused by differences in innate abilities.
  As research began to demonstrate the ineffectiveness of tracking, however, its prevalence began to decline.
  Nevertheless, Brown I brought with it a resurgence in tracking, as school districts adopted tracking systems as a means to maintain segregated systems.
  Despite the segregation festering in today’s tracking procedures as well as the historically racist roots of tracking, courts have recently declined to find Constitutional violations absent any intentional segregation.

In addition, the Court has placed a second substantial limitation upon the ability to challenge tracking systems with its decision in San Antonio Independent School District v. Rodriguez.
  The Supreme Court in Rodriguez held that education is not a fundamental right explicitly protected by the Constitution.
  The Court refused to apply strict scrutiny to examine the validity of the San Antonio school district’s method of funding schools with property taxes, which left schools in impoverished neighborhoods woefully underfunded.
  Instead, the Court held that strict scrutiny was a standard reserved for state action which impinges upon a fundamental right protected by the Constitution or which disadvantages a suspect class.
  Therefore, because Rodriguez casts education as something less than a fundamental right, the standard of review for challenges to school tracking systems is lowered.  Schools must only show that their system of classification bears a rational relationship to further an educational goal.
  

Subsequently, the Court held that education occupies a special position, where, although it is not a fundamental right, it has special importance in American society.
  Because education occupied this special position, the Court invoked heightened scrutiny, a standard of review approaching strict scrutiny.
  In order for a regulation to be upheld, it must have a fair relation to a legitimate public purpose of the state.
  Nevertheless, in Kadrmas v. Dickinson Public Schools, the Court upheld a statute permitting North Dakota school districts to charge students a fee for using school transportation.
  Rodriguez and the cases that follow cast education as something less than a fundamental right.  Consequently, challenges to tracking systems, including gifted programs, must invoke claims of racial discrimination in order to avoid application of the reasonable relation standard.

Initially, courts looked favorably upon discrimination claims brought against schools that began tracking to circumvent segregation orders, as it was relatively simple to show that the prior system of segregation adversely impacted African-American students.
  For example, when the District of Columbia placed blacks in disproportionately lower tracks after it had been ordered to desegregate, the court noted that the district’s system was unable to accurately measure or predict ability.
  In addition, the court held that the tests were culturally biased and the school system’s low expectations of black students undermined the school’s estimations of the students’ ability.
   The district court held that “the tracking system amounted to unlawful discrimination.”
  Upon appeal, however, only the tracking system at issue, and not all tracking systems, was held to violate the equal protection clause.
  Consequently, tracking as a procedure was not invalidated.

In the early 1970’s a series of cases, mostly from the south in the Fifth Circuit, prohibited schools which had recently desegregated from adopting tracking systems that had racially disparate impacts.
  Although these decisions prevented schools from circumventing desegregation orders, like Hobson, they did not declare racially disparate tracking per se invalid.  Ultimately, relying on logic like that used in Keyes, the Fifth Circuit designed a test to determine whether past school segregation caused the disparate results of the tracking system.  In McNeal v. Tate County School District, the Fifth Circuit held that tracking systems with racially disparate effects were invalid, unless the school could show that “the assignment method [was] not based on the present results of past segregation or [that it would] remedy such results [by providing] better educational opportunities.
  Thus, tracking systems were not invalid unless past segregation, rather than societal forces, created the disparate results.  In this holding, the Fifth Circuit began to cast the segregative results of tracking as a form of ‘unintentional’ segregation.  

As time passes, it becomes more difficult to demonstrate a direct impact of past segregation upon present tracking systems.  Consequently, school districts have recently been able to demonstrate their tracking systems do not violate the equal protection clause.
  In Quarles v. Oxford Municipal Separate School District, the court tried to disengage its analysis of tracking from the issue of segregation, holding that “educators, rather than courts…are in a better position ultimately to resolve the question whether such a practice is, on the whole, more beneficial than detrimental to the students involved.”
   Similarly, in Georgia State Conference of Branches of NAACP v. Georgia, the court held that achievement grouping was “accepted pedagogical practice,” and consequently, a plaintiff who challenges tracking practices must demonstrate that the segregation which resulted was intentional.
  Both courts upheld tracking systems where the racial disparities were significant.

In addition to the separation of tracking from issues of segregation, courts can also be seen to minimize the segregative practices themselves.  One manner in which courts minimize the segregative practice is by minimizing the effect of the tracking system.  For example, in Quarles, the degree of mobility, the allowance for placement based upon teacher recommendations rather than test scores, and the acceptance of parental requests for transfer convinced the court to validate the school’s  tracking system.
  Likewise, in Montgomery v. Starkville Municipal Separate School District, the court held that evidence that African-American students were not “’locked into’ their achievement groups, but instead are likely to move upward and improve over the years … ” was sufficient to satisfy the requirements of the McNeal test.
  

Courts have also minimized the segregative effect of tracking by minimizing the degree of segregation.  The Montgomery court noted that the segregative effect of the district’s achievement grouping was minimal, concluding that the minimal segregative effect is outweighed by better educational opportunities afforded the students.
  Likewise, in NAACP, the court ruled that the degree of differences were not substantial enough to draw an inference of intentional segregation.
  These conclusions, however, mimic the logic used in 1850 by the Massachusetts Supreme Court, that held that the school had “plenary authority … to arrange, classify, and distribute pupils … as they think best adapted to their general proficiency and welfare.”
  

These decisions rest upon three faulty assumptions.  First, the notion that educational benefits can outweigh the harmful effects of segregation violates Brown I’s holding that “separate educational facilities are inherently unequal.”
  As courts have continued to raise the walls which distinguish between de jure and de facto segregation, they have neglected the mandate of Brown I to end segregation in the schools.

Second, the assumption that schools can accurately identify their students’ intelligence has been questioned by both courts and educators.  The assumption that schools can accurately test for students’ intelligence itself implies that intelligence is indeed measurable.
  Moreover, even if intelligence can be measured, it is doubtful that current practices measure it accurately.  Several courts have recognized the inaccuracy of intelligence testing.
  Likewise, studies have shown that standardized IQ tests underpredict the IQ of African-American or Latino students by as much as one standard deviation.

Finally, school districts are not necessarily in the best position to determine the educational needs of their students as well as the systems best suited to meet these needs.  Federal funding of education is spending clause legislation.
  Thus, while local districts have some degree of control over their activities, they may be limited by federal regulations.  In addition, students ought to have some measure of protection from district policies resulting in segregation.
 

Nevertheless, courts continue to adhere to the notion that “tracking practices are legitimate educational conventions which can be used by school systems if they are not subterfuges for racial discrimination.”
  In Montgomery, the court determined, despite the racial imbalance among the tracks and the absence of any studies demonstrating student mobility or improvement, that the school district employed tracking for the purpose of assisting student learning, rather than as a way to maintain a segregated system.
  Therefore, any challenge brought to tracking practices that segregate students within or between schools must demonstrate not only that the schools’ tracking practices have a discriminatory effect, but also that the school intended for the adopted tracking practice to have a discriminatory effect.  

C.  Challenges Under Title VI


Title VI of the Civil Rights Act of 1964 states that “[n]o person in the United States shall, on the grounds of race, color, or national origin, be excluded from participation, be denied the benefits of, or be subject to discrimination under any program or activity receiving Federal assistance.
  Unlike the Fourteenth Amendment, Title VI uses the passive voice.  Rather than imposing a duty upon the state not to pass discriminatory laws, Title VI requires that no person be denied the benefits of a program receiving Federal assistance, regardless of the reason.  In addition, a recipient of federal funds must take affirmative action to overcome the effects of prior discrimination.
  These distinctions are important because they appear to make a demonstration of discriminatory intent unnecessary.
  In addition, the Department of Education has further implemented regulations under Title VI which state that districts may not use

criteria or methods of administration which have the effect of subjecting individuals to discrimination becuase of their race, color or national origin, or have the effect of defeating or substantially impairing accomplishment of the objectives of the program as respect to individuals of a particular race, color, or national origin.

Consequently, while demonstrating a disparate impact is not sufficient to show discrimination under the Equal Protection clause, Title VI litigants may advance a disparate impact theory of discrimination.
  Therefore, Title VI may provide a more accessible avenue for litigation against schools’ tracking practices or gifted programs.


Under the disparate impact analysis, the plaintiff must first show that the tracking practice has a disparate effect upon a protected class.  Once this disparate effect has been demonstrated, the burden shifts to the school to prove that the tracking practice has “substantial legitimate justification” to a legitimate educational interest.
  Even when defendant meets this burden, a plaintiff may prevail if a less discriminatory method of achieving the objective exists.
  In NAACP, the litigants advanced a Title VI theory in addition to the equal protection challenge.
  Although the court declined to invalidate the tracking system based upon Title VI grounds, it did state that, although tracking and achievement grouping was not per se undesirable, certain methods may be undesirable.
  In addition, in Larry P. v. Riles,
 a successful Title VI challenge was brought against a system of classification that disproportionately placed African-Americans in special education classes based on IQ tests, without requiring a showing of a discriminatory purpose.
  Nevertheless, courts may continue to accept tracking as an accepted pedagogical practice, necessary to achieve a legitimate educational need.
 

D. Challenging Gifted Programs: The Last Bastion of Segregation

Challenging gifted programs poses different problems than challenging tracking

systems.  Although gifted programs may be one component of tracking systems, they typically affect only a small portion of the total student population.
  In addition, while education has been stated to be of fundamental importance by the Supreme Court, gifted programs are typically cast as an enrichment.
  Finally, while students placed in lower tracks often receive inadequate education, students who are not selected for gifted programs do not necessarily receive an inadequate education.  Because of these differences, courts may be more likely to accept pedagogical reasons to justify gifted programs and their practices as a necessary, or even beneficial, educational policy.  Therefore, a challenge to a gifted program should address more than simply a disparate impact upon underrepresented students, but also the discriminatory procedures that work to create the disparate impact.    


Two cases provide an interesting framework to compare challenges to gifted programs.
  In Berkelman v. San Francisco Unified School District, the district’s method of admitting academically superior students to a specialized, college-preparatory  high school was challenged.
  Selection was made on the basis of past academic achievement.
  Relatively few members of culturally diverse groups were selected to the specialized high school.
  Nevertheless, the court held that the legitimate interest in establishing such a school outweighed any harm suffered by students denied admission because they still received an adequate education at one of the city’s other high schools.
  In other words, the Berkelman court distinguished the San Francisco selection procedure from tracking systems that were struck down because, while the tracking systems failed to provide all students with adequate education, San Francisco’s system did provide adequate education.
  This decision rests upon two implicit assumptions: that the selection method actually was unbiased and that the specialized schools actually were beneficial.


In Montgomery, however, the first of these assumptions was questioned.
  The Starkville school district admitted students into its PEAK gifted program using the Stanford Achievement Test and the WISC-R test.
  In the five years preceding the filing of the suit, only four African-American students had been placed in the PEAK program, compared with 334 white students placed in the program.
  The court reasoned that because African-American children test lower than white children on standardized intelligence tests, the process of using these intelligence tests to select students amounted to unlawful discrimination.
  Although Montgomery did not question the benefits of the gifted program, it did question the selection procedure.


The differences between Berkelman and Montgomery are critical.  While students were admitted into the program in San Francisco based upon their school achievement, students were admitted into the program in Starkville based upon IQ tests.  This suggests that even though courts have declined to rule gifted or specialized school programs invalid, they may find certain procedures of selection to be invalid.
  In addition, although there was a racial disparity in Berkelman, it was not nearly as glaring as the disparity in Montgomery, where virtually no African-American students were represented in the gifted program.  This suggests that the degree of segregation created by gifted programs is an important consideration.


New York courts have not made any decisions on gifted programs alleged to perpetuate racial discrimination.
  Nevertheless, two New York cases involving challenges to admission to gifted programs on other grounds, indicate limitations upon  possible challenges to gifted programs.
  In Johnpoll v. Elias, a student who was admitted to a gifted program was not allowed to attend the school of his choice.
  The court, relying upon Rodriguez, held that the court was not a “vehicle to review fundamental administrative decisions such as student placement …. which do not directly and sharply implicate basic constitutional values.”
  The court thus applied the reasonable relation standard of Rodriguez, rather than strict scrutiny, which would have required the school to demonstrate that the method of selection was necessary to achieve educational objectives.
  Likewise, in Bennett, the school system used a lottery system to select students for its gifted program from a pool of identified students.
  The court held that the use of the lottery system to deny gifted services to a student identified as gifted did not amount to a violation of due process.

Johnpoll and Bennett establish the rule that in New York, no entitlement to gifted programs exists.
  As gifted programs are thus cast as an enrichment, courts may tend to apply the more liberal reasonable relation standard to challenges to the gifted programs.  In addition, the recent willingness of courts to defer to schools regarding the benefits of various educational practices, such as tracking or placement in gifted programs, make challenges to gifted programs difficult.
  Even when a suspect classification is demonstrated by showing disparate placement in gifted programs or lower tracks based upon race, courts have still been willing to defer to schools’ findings that gifted programs and tracking procedures are part of an educational necessity intended to benefit students.
  Nevertheless, lessons can be learned from past challenges to tracking practices and gifted programs.  While courts have been reluctant to rule that tracking or gifted programs are per se invalid, courts have been willing to invalidate certain selection procedures.
  This suggests that any challenge to New York’s gifted programs should closely examine the selection procedures for evidence of discrimination.
  In the next part of this paper, we present suggestions to improve the gifted programs in New York City so that they might provide more access to all students, perhaps making legal challenges unnecessary.

PART FOUR: SUGGESTIONS

“In elementary and secondary education, a decision or characterization that will have a major impact on a test taker should not automatically be made on the basis of a single test score.”

A.  INCLUDE GIFTED STUDENTS IN ALL CLASSROOMS

The easiest, most certain way to eliminate underrepresentation in New York City’s gifted programs is to include gifted students in all classrooms.  The Chancellor should require that New York City districts operate heterogeneous classrooms.  For example, District 12 includes all children in one class, and no longer segregates “gifted” and “non-gifted” students.
  In all schools, all students should be in one classroom and should learn from each other.  If necessary, the “gifted” children can have some additional services available for accelerated learning.  However, all children’s potential should be maximized.  Thus, all children should have the special trips, projects, and resources that the children in gifted classes have had available.  

Because not all populations are fairly represented in the gifted programs, the gifted programs logically result in de facto segregation. The city can immediately halt this segregation by employing heterogeneous classroom settings in all districts.  Likewise, the school system should stop labeling children and work to develop the potential of all children.  Moreover, whenever possible, children should not be segregated from each other.   

B.  THERE SHOULD BE CITY WIDE MINIMUM STANDARDS FOR EACH DISTRICT’S GIFTED PROGRAM

If gifted programs continue to be available in elementary and middle schools in New York City, at the very least, the Chancellor’s regulations should outline minimum standards for all districts regarding content, focus, information dissemination, and admissions procedures of all gifted programs.

· the districts should disseminate information to parents annually in several languages regarding admission to the gifted program

· all students should be tested for the gifted program

· the districts should be required to rely on subjective criteria in addition to test scores

· all districts should postpone gifted programs or at least testing until the 1st grade

· the city should utilize different types of examinations for admission

· upon request, tests must be available in other languages besides English
· districts should administer tests that decrease cultural and socioeconomic bias

· the science high schools should set aside space for students from each district
C.  BROADEN THE DEFINITION OF GIFTEDNESS

Giftedness should not merely be defined as academic capability, as measured

 by tests or high levels of achievement.
 Thus, programs for the gifted should not only focus on those who are “generally gifted” or “academically gifted”, as such programs traditionally have.
  All New York City districts should take special care to include those students in the definition of  “gifted” who are academically, artistically, or technically proficient and talented in areas that include leadership or creativity.   More importantly, districts’ programs and admissions policy should actually account for a broadened definition of giftedness.  For example, districts in Texas changed the admissions procedure to gifted program in order to account for a broadening of the definition of giftedness, which includes a variety of giftedness.

D.  ALTERNATIVE ASSESSMENT PROCEDURES

· STANDARDIZED TESTS SHOULD NOT BE PRIMARY SCREENING INSTRUMENT


Because IQ tests and most standardized tests do not measure a student’s creative ability, include cultural and linguistic biases, and fail to measure more than the student’s knowledge, those types of standardized tests should not be a primary screening instrument for admission to gifted programs.
  For example, cities like Detroit, San Francisco, and Houston rely on standardized tests less in order to accurately identify a variety of giftedness, guard against biases, and insure equitable treatment of all students.
 At least, due to the inherent inaccuracy of the IQ test, those test scores should only be used to include students and should not be used to exclude students who failed to meet the requisite score during the screening process.
  

· DISTRICTS SHOULD USE TESTS THAT DECREASE CULTURAL AND LINGUISTIC  BIASES

Districts should administer non-verbal tests to decrease linguistic bias and thus, boost representation of LEP students in gifted programs.  Districts in Texas administer non-verbal, analytical reasoning examinations.
 Districts in Los Angeles also use non-verbal IQ tests for non-native English speakers.
 Moreover, since San Diego began to administer a non-verbal examination to the students, diversity in the gifted programs has significantly increased.
 

However, if standardized written tests are administered as a component of the admission’s procedure, at least the tests must be available to students in a language other than English.  Bilingual entrance examinations for gifted programs are only available in a handful of districts, but should be mandatory in all districts in order to insure adequate representation of LEP students in gifted programs.
  For example, districts in Texas offer bilingual abilities testing to insure that gifted students with limited English proficiency are not passed over for selection to the gifted program, due to the inability to express themselves in English.
 

Tests measuring a variety of giftedness and creativity should also be mandatory in order to test for more than academic achievement and, thus, decrease cultural or socioeconomic bias.  For example, in one California district, examinations are specifically designed to measure a student’s ability, not merely the student’s knowledge.
 Moreover, in Los Angeles, the schools distribute tests designed to measure creativity ability and leadership skills.
 Additionally, in Texas, districts test for creativity.
 Alabama’s districts also use an adapted IQ test that emphasizes creativity.
 In North Carolina, the entrance examination was specifically designed to eliminate socioeconomic bias and use of the examination has resulted in many bright students from low socioeconomic families being admitted to the gifted program.

· SUBJECTIVE CRITERIA SHOULD BE USED TO EVALUATE ALL STUDENTS FOR ADMISSION TO THE GIFTED PROGRAMS

In order to minimize the inherent biases of standardized testing, districts should be required to use a multiple assessment procedure including subjective criteria to evaluate all students for admission to gifted programs.  Subjective criteria should be compulsory in order to avoid the exclusion of deserving students.

All districts in New York City should give substantial weight to such criteria as interviews, recommendations, and samples of the student’s work as mandatory alternative assessment techniques. .  For example, Mott Hall, a mainly African-American and Latino “gifted” school in Harlem, strives to eliminate the biases and inaccuracies of standardized testing by seeking to identify students who may not necessarily test well but, who are persistent and aggressive learners.
  In addition to administering their own tests, Mott Hall heavily relies on subjective criteria such as teacher recommendations and interviews for admission to the school.
  Districts in Texas also use such subjective criteria as following: work samples, observational data, students self inventory, and grades.

· TEACHERS SHOULD BE TRAINED TO IDENTIFY GIFTED PUPILS

Districts should train teachers to identify “gifted pupils” and to be aware of multi-cultural learning styles.  For example, District 18 utilizes trained Kindergarten teachers in order to select students for the gifted program.
  Many educational experts agree that teachers are poor identifiers of “gifted pupils” unless they are properly trained.
  Thus, in order to eliminate inherent biases and stereotypes and better use teachers as a resource, teachers should be trained to not measure students against the dominant white norm.  

· DISTRICTS SHOULD TAKE INTO ACCOUNT THAT STUDENTS MAY HAVE DISADVANTAGES

Alabama relies on standardized test, but in order to promote equity, districts use a checklist so that some students can qualify as a “disadvantaged student.”
  For example, a disadvantaged student may be a student who is from a one-parent household or who suffers from poverty.  If the student does not meet the requisite score on the IQ test but, comes close and can be classified as a “disadvantaged student”, the student still may qualify for admission to the gifted program.
  Additionally, for example, District 15 gives priority to traditionally underprivileged students who meet the threshold score on the administered standardized tests in order to increase diversity in the gifted program.
 Moreover, districts in Texas give a few extra points to low income African-American and Latino students when considering them for admission to the gifted programs.

· TESTS FOR ADMISSION SHOULD BE ADMINISTERED TO ALL PUPILS

Tests for admission to the district’s gifted programs should be administered to every pupil.  The essential examinations should not merely be available to students upon the request of a parent or teacher.   In San Diego, every pupil is tested for the gifted program in order to prevent inequity.
  District 29 should be used as an example for all New York City districts because District 29 tests all the students in second grade.
 Similarly, in all districts in New York City, although standardized testing may not identify every “gifted” student, testing of all students may result in more culturally heterogeneous gifted classes.  

Although opponents may argue that testing every pupil would be very expensive because it would significantly increase the number of gifted pupils, that is simply not true.  The goal would be to make the gifted program more inclusive, not larger.  That goal could be met by putting a cap on the number of pupils permitted to participate in the gifted program.  Moreover, universal testing would help to provide equal opportunities to those pupils who have not been identified as gifted, but who would benefit from such a program. 

E.  POSTPONE THE GIFTED PROGRAM, OR AT LEAST ELIMINATE EARLY TESTING
· THE GIFTED PROGRAM SHOULD NOT BEGIN UNTIL AT LEAST THE FIRST GRADE

Districts should postpone the gifted program until at least the first grade to give all children the opportunity to develop cognitively, avoid labeling children early in their careers and thus, limiting their potential.  For example, District 26 defers the gifted program until first grade to improve the chance of admission for the students that are learning English as a second language.
 Moreover, postponing gifted programs would also give districts more time to inform parents about the available gifted programs.
  

· DISTRICTS SHOULD POSTPONE EARLY TESTING 

Since early testing can be inaccurate and exclude children who are not yet fluent in English, districts should be banned from basing admission entirely on an early IQ test or using the test as a critical first hurdle.  All districts should postpone IQ tests until at least first grade.  Inaccurate tests are simply a waste of time and money. Later testing would give non-native English speakers the ability to obtain a firmer grasp of the English language. As one district in Queens determined, later testing would also give children from a lower socioeconomic background time to develop cognitively.
  For example, District 8 uses teacher recommendations as criterion of admission up until the third grade and uses standardized tests later in the student’s career to combat the problems of early testing. 
 
· DISTRICTS SHOULD PERIODICALLY TEST STUDENTS

If an early IQ test was administered, the districts should also test students 

in later grades.  Periodic testing prevents cognitively immature children, who would actually benefit from the gifted program, from being overlooked.  For example, San Diego’s districts test all students in the second, fourth, fifth, seventh grade, and all new students entering the school for the gifted program.

F.  DISTRICTS SHOULD HAVE A VARIETY OF GIFTED PROGRAMS AVAILABLE
· GIFTED PROGRAMS SHOULD OFFER BILINGUAL INSTRUCTION

Gifted programs should be designed to specifically include LEP students

 within the program by providing bilingual instruction.  For example, at PS 163 the students in the gifted program can choose a curriculum that is taught in both English and Spanish.
  Moreover, a gifted program in Hartford, Connecticut, “Encendiendo Una Llama” was designed to include native English speakers as well as LEP students.
  In addition to emphasizing high level thinking skills and development of creative thinking, the program also emphasizes language development in Spanish and English for all students.

· MENTOR PROGRAMS FOR LEP GIFTED STUDENTS SHOULD BE AVAILABLE IN THE COMMUNITY

Special services utilizing community resources should be provided for

 culturally diverse and LEP gifted students.  For example, in Washington, DC, LEP gifted students from low-income neighborhoods are tutored by volunteer mentors twice a week.
  Likewise, such a program in districts in New York City would not be expensive if community resources are expended and the mentors are volunteers.  In a mentor program, not only would students have an opportunity to develop better language and study skills, but students would also have an opportunity to form a relationship with a role model.

· DISTRICTS SHOULD ALSO OFFER EXTENDED OPPORTUNITIES TO LEP AND GIFTED AND TALENTED STUDENTS

Districts should employ programs that offer extended opportunities to 

underprivileged students.  For example, a New York City public school, Louis Brandeis High, provides opportunities for LEP students to learn about American culture by taking students to museums, operas, and other culturally enriching activities.
  Additionally, the Hartford program, “Encendiendo Una Llama” provides extra academic and social opportunities for LEP students by offering sports programs, homework assistance programs, resource room, and parent involvement programs to bright, LEP students before, during, and after school hours.

· VARIETY OF PROGRAMS FOR ALL STUDENTS

 
Because children’s talents and interests are diverse, the opportunities and the classes available to children should also be diverse.  The classes available should include more than just traditional academics, but some districts only provide gifted classes for those who are gifted in traditional academic areas.  For example, only some students who are talented in the arts have gifted programs available to them in their districts.  However, some districts have employed a wide variety of classes for children who are artistically talented, have strong leadership skills or have a particular skill like, a special knack for telling a story.
  Nonetheless, all districts should move beyond merely providing gifted classes for those who are gifted in traditional academics.    

G.  INFORMATION AVAILABILITY
· NEW YORK CITY DISTRICTS SHOULD HAVE A CENTRAL CITY OFFICE

In order to prevent underrepresentation in gifted programs, information regarding such programs should be available in a central office.  A central office is necessary so that all parents can easily obtain relevant information about the gifted programs available in their districts.  Since districts differ in their dissemination of information, a central office would promote uniformity and, thus, equity between districts.  
· INFORMATION ABOUT THE GIFTED PROGRAMS SHOULD BE AVAILABLE IN SEVERAL LANGUAGES

Moreover, in order to promote diversity in gifted programs, information should be available in languages other than English from all districts or ideally, a central office.  This would insure that all parents could obtain information regarding the gifted program. 
· DISTRICTS SHOULD BE REQUIRED TO DISSEMINATE  WRITTEN INFORMATION


If a central office is not created, the districts should be required to disseminate written material.   At least, districts should be required have written information to send parents, upon request. 

H.  ADMISSION STANDARDS SHOULD BE REVISED TO INCREASE DIVERSITY IN THE SCIENCE SCHOOLS
· SET ASIDE SPACE IN SPECIALIZED HIGH SCHOOLS FROM EACH DISTRICT


The specialized high schools should set aside spaces for students from each district to ensure that students from all high schools have an equal opportunity to compete for admission.  In light of the fact that many students have had inferior curriculums available, the science high schools should be required to accept a certain amount of students from each district.  However, if some students lack the requisite scores, but are very close and meet the other criteria for admission, the school could group those students in classes together for the first year to bring them up to par.  For example, in San Diego, half of the gifted program consists of students who came close to meeting the requirements, but demonstrated superior performance in another way.
  Those students are grouped together in “cluster classes”.

CONCLUSION

“[I] refuse to believe that the American public intends to have its children sorted before their teens into clerks, watchmakers, lithographers, telegraph operators, masons, teamsters, farm laborers, and so forth, and treated differently in their schools according to these prophesies of their appropriate life careers.  Who are we to make these prophesies?”

            The primary failure of New York City’s gifted programs is the failure to make the opportunity to receive rigorous, enriching education available to all children.  New York’s gifted programs serve predominantly white students with a program tailored to white, upper middle class cultural norms.  Because New York City’s gifted programs exclude many talented African-American, Latino, and LEP students, these programs have contributed to unacceptable segregation in New York City public schools.  Therefore, the Chancellor should develop regulations to rectify the shortcomings of the existing gifted programs.


This report has outlined the existing law, the barriers that limit access to the gifted program, and challenges that might be brought against New York City’s gifted program.  However, the policy suggestions for revised gifted regulations are the culmination of this report.  We strongly urge the Chancellor to carefully examine the current status of the gifted program and take steps to overcome the problems we have discussed.
APPENDIX A:

HELPFUL CONTACTS

Name/Organization
Address/Office
Phone
Information Available

Mary Daley
NY State Education Department-Gifted Education 

Room 981 EBA

Albany, NY 12234
518-474-8773
State Education Department guidebook for parents on gifted education.

OCR
U.S. Dept of Education

26 Federal Plaza Room 33-170

NY, NY 10278

Freedom of Information Requests regarding current OCR review of NYC schools; report discrimination

Betty Arce
Chancellor’s Office

110 Livingston St

Brooklyn, NY 11201
718-935-2777
Information about Chancellor’s Regulations on Gifted Programs

Dr. Lori Mei
Division of Assessment and Accountability

Board of Education of the City of New York

110 Livingston St, Room 740

Brooklyn, NY 11201

Division of Assessment Report on New York’s gifted programs (95-96)



Council of State Directors of Programs for the Gifted
c/o Gifted and Talented Education

Texas Education Agency

1701 Congress Avenue

Austin, TX 78701
512-631-1777
Information about various state gifted programs

National Association for Gifted Children
1155 15th St, NW

Suite 1002

Washington, DC 20005
202-785-4268
General information on giftedness

Gifted and Talented Office
U.S. Department of Education

555 New Jersey Ave NW

Room 504

Washington, DC 20209-5643
202-219-2187
General information on giftedness

AGATE
Advocacy for Gifted and Talented Education in NY State

4790 Burrstone Rd

Syracuse, NY 13215
315-468-0709
Information about NY gifted programs, general information on giftedness.

National Research Center on the Gifted and Talented
University of Connecticut

362 Fairfield Road, U-7

Storrs, CT 06269-2007
860-486-4826

www.gifted.uconn.edu
General information about giftedness

APPENDIX B:

DESCRIPTION OF DISTRICT GIFTED PROGRAMS

District
Program Coordinator
District Phone
Pamphlet Available
Admission Requirements
Program Description

1
Joan Rahee
212-602-9767


District One did not return phone calls regarding the gifted program

2
Ilene Friedman
212-330-9407
No
Performance based Screening, 
Mixture of gifted and heterogeneous classes

3

212-678-2880


District Three did not return phone calls regarding the gifted program

4

212-828-3500


District Four did not return phone calls regarding the gifted program.

5
Dr. Anthony Dede
212-769-7523
No

District Five did not send information materials after request.

6
Maria Fraga
212-795-4111
No

Elementary Program run as a discovery school within PS 98.  Intermediate Level gifted program has separate school, IS 223.

7

718-292-0481
No

District Seven had no information available.

8

718-409-8100


District Eight did not return phone calls.

9
Susan Colfield
718-681-6160
No

District Nine had no information available

10
Christine Berman
718-584-7070


District Ten did not return phone calls.

11
Barbara Neuner
718-904-5563


District Eleven Did not return phone calls.

12
None
718-328-2310
No
None
No gifted program.  Identified students served in regular classrooms.

DESCRIPTION OF DISTRICT GIFTED PROGRAMS

District
Program Coordinator
District Phone
Pamphlet Available
Admission Requirements
Program Description

13

718-636-3204


District 13 did not return phone calls.

14
David Bliss
718-963-4800


District 14 did not return phone calls.

15
Donna Baker
718-330-9300


District 15 did not return phone calls.

16

718-919-4112


District 16 did not return phone calls.

17

718-604-4200


District 17 did not return phone calls.

18
Joel Rubenfeld
718-927-5125
Yes
IQ Test, parent, teacher and administrative judgment, reading and mathematics achievement tests, teacher recommendation, locally developed screening instrument
Enrichment and acceleration.

19
Thelma Lubetsky
718-642-1513


District 19 Did not return phone calls.

20
Jack Gursky
718-692-5241
Yes
School Ability Test, Recommendation for testing by Classroom Teachers and Principals
Thematic Instruction, Differentiated Instruction, Focus on creativity, decision making, and analytical thinking.

21
Sheila Nelson
718-714-2500


District 21 did not return phone calls.

22
Lila Edlekind
718-368-8000
No

Program is only advertised through word of mouth and advertisements in local paper.  District 22 had no other information available.

23
Ed Newman
718-270-8600


District 23 did not return phone calls.

24
Dr. Joseph Piro
718-574-1125


District 24 did not send requested information and materials.

DESCRIPTION OF DISTRICT GIFTED PROGRAMS

District
Program Coordinator
District Phone
Pamphlet Available
Admission Requirements
Program Description

25
Debbie Fiebert
718-281-7647
No
Given IQ Test upon Teacher Recommendation
Alpha Program: Gifted students in separate, accelerated class.

26

718-631-6900


District 26 had no information available.

27
Helene Stein
718-642-5725


District 27 did not send requested information and materials.

28
Janice Schwarz
718-830-8848
No

Must make requests for information in writing.  District 28 did not send requested information and materials.

29
Adrienne Pershyn
718-978-5900
Yes
Every student is tested in the 2nd Grade, writing sample, Slosson, and teacher recommendations.
Program design based on Renzulli Triad Model and Theory of Multiple Intelligences.  Components include: thematic units, junior great books, cultural arts, independent study, computer, writing instruction,  and theater.

30
Stephanie Their
718-777-4600
Yes
Renzulli-Hartman Checklist, Standardized Test Scores, Writing Sample, Review of Report cards, Structure of Intellect Assessment given to all kindergarten children
Accelerated enrichment program.  

31
Mrs. Emory
718-390-1685
No
None
Did away with gifted program because of budgetary cuts

32
Dr. Daisy O’Gorman
718-574-1104


District 32 did not return phone calls.

APPENDIX C: 

TIPS FOR PARENTS

· Obtain a copy of the handbook for parents of gifted pupils distributed by the State Education Department.   The State Education Department has developed and distributes a handbook for parents of gifted pupils. See Appendix A for a number to contact.
· Inspect the type of program your district has created.  The Chancellor’s Regulations require New York City school districts to develop either I.G.C. classes, S.P. classes, or alternate gifted programs.  Each district has a gifted coordinator.  Attached at appendix B is a list of all district gifted coordinators.  The State Education Department also maintains a record of all gifted programs. 
· Become familiar with the different types of programs possible.  I.G.C. and S.P. classes are not necessarily the same.  Different districts will have different standards and objectives for their gifted programs.  Inspect the programs of several different districts to be sure that the program in your district meets your child’s needs.
· Sequential Math is an important class for success on the admissions tests to the science high schools.  When examining gifted programs, note the number of Sequential Math classes offered.  ACORN’s study indicates not only that Sequential Math is extremely important for success on the science high schools admissions tests, but also that the number of sequential math courses offered by districts varies tremendously.
· Parents have a right to information about gifted programs.  Chancellor’s regulations require districts to inform parents of gifted children of opportunities that exist within the district.  As the ACORN study shows, districts too often refuse to provide such information to parents who request it.
· Parents have the option of sending their child to a neighboring district’s I.G.C. or S.P. program if their home district offers an alternative program which does not satisfy the parent.  The Chancellor’s regulations require neighboring districts to admit your child to their I.G.C. or S.P. program if your child meets the criteria for eligibility in I.G.C. or S.P. programs and your home district offers only an alternative gifted program.
· Become familiar with the testing procedures of your district as well as those of neighboring districts.  Many districts use an I.Q. test as the sole criteria for admission into their program.  Some use only achievement tests, given to students in the spring.  
· Become familiar with the criteria for eligibility.  The Chancellor’s Regulations impose minimum criteria for eligibility in gifted programs.  These criteria are based largely upon the citywide achievement tests given each spring.  Individual districts may impose other criteria for eligibility into their program.  Contract the coordinator of gifted programs in your district for these requirements.
· Testing for admission to gifted programs is often done before kindergarten.  Several districts test students for giftedness before they even enter kindergarten.  In those that do, admission into the program past this date is relatively rare.  For example, before they began delaying testing District 26 filled over 300 of its 360 slots in their gifted program with tests given to students before kindergarten.  
· Referrals to gifted programs may be made by parents, teachers, or administrators.  New York law affords parents the right refer their children for evaluation for giftedness.  Although the Chancellor’s Regulations state that principals and teachers have the responsibility to select students for placement in gifted programs, this does not abrogate parents’ rights to refer their children.  This does not, however, mean that the districts must test your child.
· Parents are not to be charged a fee for the administration of diagnostic tests or evaluations to determine giftedness.  New York law was amended in 1997 to ensure that parents are not deprived of an opportunity to discover their child’s giftedness because of a lack of financial means.
· The Office for Civil Rights is currently investigating New York’s Gifted Programs.  The Office for Civil Rights is examining New York’s gifted programs for evidence of discrimination based on race.  This examination has caused a delay in the new version of the Chancellor’s regulations.
· Parents who believe that their local school district has committed a violation of

Title VI may file a complaint with the Office for Civil Rights.  Title VI prohibits schools from discriminating based upon race.  The Office for Civil Rights in the Department of Education is the agency responsible for ensuring compliance with Title VI.  If you believe your school is discriminating in its tracking or gifted program based upon race, you may contact the OCR.  See Appendix A for the number.  Your complaint must be filed within 180 of any alleged violation and it must describe the alleged violation and the discriminatory effect.
 APPENDIX D:
DEMOGRAPHICS OF STATE GIFTED PROGRAMS

State
%

Enrollment

African-American
% Gifted Enrollment African-American
% Enrollment Latino
% Gifted Enrollment Latino
% Enrollment White
% Gifted Enrollment White

Florida
24.5
6.2
13.6
5.4
60.0
85.4

Illinois
21.5
12.3
10.4
4.2
65.2
77.6

Louisiana
44.5
16.7
---- 
----
52.9
79.7

N. Carolina
30.2
8.0
----
----
66.0
89.2

Pennsylvania
13.4
1.3
3.0
.97
81.7
85.2

Texas
14.3
8.1
34.9
19.2
48.3
68.4

Virginia
25.5
11.1
2.5
1.3
68.5
77.3

�  See D. Y. Ford, The Recruitment and Retention of African-American Students in Gifted Programs: Implications and Recommendations, at 13 (1994), microformed on Eric Document 388012; A. Harry Passow & Mary M. Frasier, Toward Improving Identification of Talent Potential Among Minority & Disadvantaged Students, 18 Roeper Review 198, 198-99 (1996); Bella Kranz, Identifying Talents Among Multicultural Children, microformed on Eric Document 370320, at 8-11 (1994); James J. Gallagher, Education of Gifted Students: A Civil Rights Issue?, 76 Phi Delta Kappan 408, 409 (1995).  See also Hoard Gardner, Frames of Mind, (1983).  Gardner here presents his seminal work on multiple intelligences.  He identifies seven forms of intelligence: linguistic, logical-mathematical, musical, bodily-kinesthetic, spatial, interpersonal, and intrapersonal.  Id.
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